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REVI EW of a decision of the Court of Appeals. Reversed.

11 JANI NE P. GESKE, J. This case presents a question of
statutory interpretation. The taxpayer, Lincoln Savings Bank,
S.A, (Lincoln) petitioned for review of a decision of the court
of appeals,® which reversed an order of the circuit court for
M | waukee County, George A. Burns, Jr., Judge. The circuit court
reversed a decision of the Tax Appeals Comm ssion (Comm ssion)
which interpreted 1987 Ws. Act 27, 8 3047(1)(a) to permt
adj ustment of bad debt reserves mmintained by the taxpayer from
1962 until 1986, but not earlier, as a neans of transitioning to
the federalization of Wsconsin's income tax |aw The
Commi ssion's interpretation upheld an assessnent by the
Departnent of Revenue (DOR) of additional franchise taxes and

interest totalling $23,147.44 against Lincoln for the years 1987

! Lincoln Savings Bank v. Wsconsin Dept. of Revenue, 207
Ws. 2d 360, 558 N.W2d 902 (1996).
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to 1990, because Lincoln had adjusted for bad debt reserves
mai nt ai ned before 1962. We conclude that the Conmm ssion’s
interpretation of § 3047(1)(a) contravenes the intent of the
| egislature as evidenced by the plain |anguage of the
transitional rule, and therefore the court of appeals erred in
uphol ding the Conm ssion's interpretation. W reverse.
l.

12 The material facts are not in dispute.? Li ncol n
Savi ngs Bank, S. A, fornerly Lincoln Savings and Loan Associ ation
(Lincoln), is a state chartered savings bank, and has been
subject to an annual state franchise tax since 1962. See Ws.

Stat. § 71.23(2)(1995-96).% Under this provision, every donestic

> The Tax Appeal s Conmi ssion adopted the parties' stipul ated
facts as its findings.

8 Ws. Stat. § 71.23(2) (1995-96) Franchise tax. For
the privilege of exercising its franchise or doing
business in this state in a corporate capacity, except
as provided under sub. (3), every donestic or foreign
cor poration, except corporations specified in s.
71.26(1), . . . shall annually pay a franchise tax
according to or neasured by its entire Wsconsin net
income for the preceding taxable year at the rate set

forth ins. 71.27(2). In addition, except as provided
in sub.(3) and s. 71.26(1), a corporation that ceases
doing business in this state . . . shall pay a special

franchise tax according to or neasured by its entire
W sconsin net incone of the taxable year during which
the corporation ceases doing business in this state
. at the rates under s. 71.27(2). Every
corporation organized under the laws of this state
shall be deemed to be residing wthin this state for
the purposes of this franchise tax. All provisions of
this chapter and ch. 73 relating to incone taxation of
corporations shall apply to franchise taxes inposed
under this subsection, unless the context requires
ot herw se. The tax inposed by this subsection on
nati onal banking associations shall be in lieu of all
taxes inposed by this state on national banking
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or foreign corporation is required to pay an annual franchise tax
based on its entire Wsconsin net incone from the preceding
t axabl e year. See id. Lincoln became I|iable to pay the
franchise tax after Ws. Stat. 8 71.01(3)(a) was anmended in 1961
to no | onger exenpt savings and | oan associations from taxation.
See 1961 W sconsin Act 620, § 6a.”

13 Thrift institutions Ilike Lincoln maintain accounts
known as bad debt reserves or allowances. As counsel for Lincoln
expl ai ned at oral argunent, maintenance of a bad debt reserve is
a system of incone deferral, and does not constitute a permanent
i ncone reduction. A thrift institution nakes yearly additions or
subtractions to its bad debt reserves utilizing a fornula that
accounts for prior witeoffs and reserve additions, and its

current level of lending activity. Bad debt reserves form the

associations to the extent it is not permssible to tax
such associ ati ons under federal |aw

* Savings and |oan associations had historically received
favorabl e treatnment under the federal taxation schene as well,
due to their role in the national priority of financing new hone
construction. See Kenneth R Biederman and John A. Tuccillo,
Taxation and Regulation of the Savings and Loan Industry 5
(1976). Thrifts first becane subject to federal i1ncone taxation
on January 1, 1952. Even after that date, thrift institutions
still received relatively favorable tax treatnent. See 8 Mertens
Law of Federal Incone Taxation 8§ 30.114 at 273 (June 1997
update). For a general discussion of federal taxation of thrift
institutions, see Rook, Federal Incone Taxation of Banks and
Financial Institutions 8 13.03(3)(6th ed. 1990 & Supp. 1997 No.
1). However, starting in 1996, and pursuant to the Small
Busi ness Jobs Protection Act of 1996, Pub. L. 104-188, § 1616(a),
110 Stat. 1755, thrift institutions becane subject to the sane
federal tax provisions as comercial banks holding the sane
amount of total assets. See Ira L. Tannenbaum Bad Debt
Legislation Clears Way for Thrifts Converting to Banks 15 No. 16
Banking Pol'y Rep. 1 (Aug. 19, 1996).
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basis for the bad debt deduction, the primary way in which thrift
institutions have reduced their tax burden since 1951, when they
| ost their federal tax-exenpt status.’

14 Both Wsconsin and federal tax laws permt thrift
institutions to take bad debt deductions. The deduction anount
is based on the anpbunt of debt the thrifts can reasonably expect
to becone worthless during the tax year, and consequently | ower

their incone tax liability. See Rook, Federal |nconme Taxation of

Banks and Financial Institutions, ch. 13, 8 13.03 (6th ed. 1990 &

1997 Supp. No. 1, 8§ 13.03). Prior to 1987, Wsconsin tax |aw
established a specific nmechanism for this deduction. See Ws.

Stat. § 71.04(9)(b) (1985-86).° Section 593 of the Internal

> Bi ederman, at 3.
5 Ws. Stat. § 71.04(9)(b) (1985-86)

Savings and |oan associations, mutual savings banks,
production credit associations and credit unions may
make a deduction for a reasonable addition to reserve
for bad debts of 2/3 of such suns as they are required
to allocate to their |loss reserves pursuant to
statutory provisions or rules and regul ations or orders
of any state or federal governnental supervisory
authorities.
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Revenue Code contains the federal bad debt reserve deduction
provision. See 26 U.S.C. § 593.7

15 The federal bad debt reserve provisions for the years
pertinent here allowed for the deduction of reasonable additions
to the reserve at the discretion of the Internal Revenue Service.

See 8 Mertens Law of Federal | nconme Taxation § 30.98 at 218:

A deduction for an addition to a reserve was |limted to
an anount that bore a close relation to the taxpayer's
busi ness transactions in the first taxable year for
which it was deducted, so that inconme for that year
could not be established nerely by showing that the
balance in the reserve at the end of the year was
reasonable. . . . The addition to the reserve for bad
debts was not necessarily equivalent to the anount of
debts that had beconme worthless within the taxable
year. Where a specific account or accounts of a
t axpayer becane worthless, the full anpbunt of such
accounts could be included in the taxpayer's addition
to its reserve for bad debts and deducted only if the
aggregate addition to the bad debt reserve was
r easonabl e.

16 Wsconsin's efforts to "federalize" its nethod of
corporate incone taxation affected the calculation of the bad
debt deducti on. The specific Wsconsin provision for deducting
additions to bad debt reserves, Ws. Stat. 8§ 71.04(9)(b) (1985-

86), was repealed effective for the taxable year 1987 as part of

" Under the federal scheme, there were two nethods of
conputing this deduction, the reserve nethod, and the specific
charge-of f nethod. As described in Rook, at 8§ 13.03(1), the
reserve nethod wusually resulted in the acceleration of
deduct i ons. A thrift that nmet the 60 percent qualifying asset
test of 8 7701(a)(19)(C) could conpute its bad debt reserve under
26 U.S.C. 8 593. Two types of reserve nethods were applicable to
qualifying real property |oans: the experience nethod and the
per cent age of taxable inconme nethod. As provided by Pub. L. 104-
188, the reserve nethod under 26 U S.C. 8§ 593(a)-(d) does not
apply to any taxable year beginning after Decenber 31, 1995. See
26 U.S.C. 8 593(f) (1997 West. Supp.)
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the legislature's federalization of Wsconsin tax |aw. See 1987
Ws. Act 27, 8§ 3203(47)(y). As part of the nove to
federalization, the legislature defined corporate "net incone"
for Wsconsin incone tax purposes as "gross incone, as conputed
under the internal revenue code." 1987 Ws. Act 27, 8§ 1268k
amending Ws. Stat. § 71.02(1)(c)(intro.) (1985-86).% The forner
definition, in pertinent part, had read: "'Net incone' neans, for
corporations, 'gross incone' |ess allowable deductions." See
Ws. Stat. 8 71.02(1)(c)(intro.) (1985-86). As the circuit court
explained, "[t]he parties agree that 1987 Wsconsin Act 27,
‘federalized the Wsconsin incone and franchise tax |aw so that
a corporate taxpayer's federal net taxable inconme would becone
its Wsconsin net taxable incone for years beginning in 1987,
subject to other nodifications which are not germane to this
case." Mem Decision at 3, Petitioner's App. at 113.

17 Prior to federalization, the nethod of applying bad
debt reserves authorized by Wsconsin tax |aw was | ess favorable
to the taxpayer than the nmethod under the Internal Revenue Code.

See Lincoln Savings Bank, 207 Ws. 2d at 363. The court of

appeal s expl ai ned by way of exanple that in 1962, Lincoln nmade an
addition to its bad debt reserve for federal tax purposes of
$31,561; Lincoln's 1962 addition to its bad debt reserve for

Wsconsin tax purposes was $22,683. See id. In 1986, Lincoln

8 The new provision was recreated w thout material change as
Ws. Stat. § 71.26(2)(a), currently in effect. See 1987 Ws. Act
312 and 1987 Ws. Act 312, § 16. Amendnents not material here
were made to Ws. Stat. 8§ 71.26(2)(a), by 1987 Ws. Act 411,
§ 125.
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made an addition to its bad debt reserve for federal tax purposes
of $599,804; the addition to its bad debt reserve for Wsconsin
tax purposes in that year was $320, 268. For the years 1962
through 1986, Lincoln's total bad debt reserve balance for
federal purposes equaled $3,684,766;° Lincoln's total bad debt
reserve bal ance for Wsconsin tax purposes, for that sane period,
was $2, 668, 622. Petitioner's App. at 105. For the years prior
to 1962, Lincoln naintained a bad debt reserve only for federa
pur poses.

18 Wsconsin was not alone in its efforts to harnonize
state corporate net incone determnations with federal taxable

i ncone. *° According to several commentators, "pressure from

° The court of appeals' opinion states that Lincoln's bad
debt reserve balance for federal purposes, for the period of
1962- 1986, was $3, 375,023. Lincoln Savings Bank, 207 Ws. 2d at
363. The court of appeals reached that anmount by deducting the
$309, 743 existing as Lincoln's bad debt reserve balance for
federal purposes in 1961. That approach, however, begs the
question. The Conm ssion, which adopted the facts as stipul ated
by the parties, listed the 1986 bal ance for federal purposes as
$3, 684, 766. Petitioner's App. at 105. W agree with the
Comm ssion's statenent.

0 Further, federalization was not solely a 1986 phenomnenon.
See, e.g., Ws. Adm n. Code 8§ Tax 1.06 (1995) not e:
"Federalization of the conputation of Wsconsin gross incone for
i ndividuals and fiduciaries was provided by Chapter 163, Laws of
1965, effective for taxable year 1965 and thereafter.” See al so,
Cleaver v. Ws. Departnent of Revenue, 151 Ws. 2d 896, 902-03
447 N.W2d 102 (C. App. 1989), describing the |legislative
history of the efforts of the Wsconsin legislature in 1961 and
1977 to federalize Wsconsin incone tax |aw. For a description
of earlier, alnost nationw de efforts to conform see Jerone R
Hell erstein, et al., 1 State Taxation 8 7.03 n.38 (2d ed. 1993):

According to Kenneth Back, Director of the Departnent
of Finance and Revenue of the District of Colunbia, and
then President of the National Association of Tax
Adm nistration, in testinony given in 1973: "Forty
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t axpayers for easing conpliance and auditing burdens has been the
prime force responsible for the very wide conformty of the State
corporate net inconme neasures to Federal taxable incone, before
al l ocation, apportionnment, or other nmethod of division of the

incone." Jerone R Hellerstein, et al., State Taxation, vol. |

at 8 7.02[1] (2d ed. 1993). According to Hellerstein, the nost
efficient nmethod of achieving conformty wth federal taxable
incone is for the state statute to incorporate by reference
certain federal inconme tax ternms, such as "gross incone" and
"taxable inconme,"” and then add certain qualifiers based on that
state's particular fiscal policies. Id.

19 Federalization of the <corporate tax liability in
Wsconsin resulted in changes in the tax treatnment of itens of
incone, loss, or deduction for all corporations, including
Lincoln.' The legislature enacted a transition mechanism to
all ow corporations to equalize those differences, but to avoid
doing so abruptly. This non-statutory transition rule, 1987 Ws.

Act 27, 8 3047, provides for adjustnents over a five-year period,

states have adopted the federal tax base as the
starting point for determning taxable incone for state
corporation inconme tax purposes or by admnistrative
practice following the federal statute for al |
practical purposes.” Mndale Corm at 108.

' Lincoln's bad debt reserve for Wsconsin tax purposes of
$2, 668,662 as of Decenber 31, 1986, was replaced by the amount of
$3, 684, 766, Lincoln's bad debt reserve for federal purposes as of
Decenber 31, 1986. Thus, as a result of federalization,
Lincoln's bad debt reserve for Wsconsin tax liability purposes
was increased by over $1,000, 000. The DOR only disputes the
i nclusi on of $309, 743 of that increase.
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begi nning with 1987 unl ess the adjustnent involved is $25,000 or

| ess:

SECTI ON 3047. Nonstatutory provisions; revenue.

(1) TRANSI TI ON; CORPORATI ONS.

(a) Each corporation shall calculate, as of the
close of its taxable year 1986, the anount that,
because of this act, is required to be added to, or
subtracted from incone in order to avoid the double
i nclusion, or omssion, of any item of incone, |oss or
deduction, except that the adjustnents required to the
deductions for depreciation and anortization shall be
made under section 71.02(1)(c)(intro.) of the statutes,
as affected by this act. |If the amount required to be
added or subtracted is $25,000 or less, the proper
anount shall be added or subtracted for taxable year
1987. |If the anobunt required to be added or subtracted
is nore than $25,000, it shall be added or subtracted
in amounts as nearly equal as possible over the 5
taxabl e years beginning with 1987, except that if the
final taxable year that the corporation is subject to
tax under chapter 71 of the statutes, as affected by
this act, occurs before the total amount is added or
subtracted all of the remaining anmount shall be added
or subtracted for that final taxable year

110 The parties agree that Lincoln Savings Bank is a
"corporation” as that word is used in 8§ 3047(1)(a), and that the
transitional rule required Lincoln to subtract the excess of its
federal bad debt reserve over its Wsconsin bad debt reserve from
Lincoln's Wsconsin tax liability. The parties only disagree as
to whether Lincoln may subtract its pre-1962 bal ance of bad debt
reserves for federal tax purposes, $309, 743, which accumul ated
before Lincoln was subject to the Wsconsin franchi se tax.

.

11 Although in this case we review a decision of the court

of appeals, we are actually reviewing the decision of the Tax

Appeal s Conm ssi on. See Richland School Dist. v. D LHR 174
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Ws. 2d 878, 890, 498 N W2d 826 (1993). The Conm ssion's
decision interpreted 1987 Ws. Act 27, § 3047. Section 3047 is
not a statute, but a non-codified legislative rule. Legislative
rule interpretation, |ike statutory interpretation, presents a

guestion of law which this court reviews de novo. See City of

West Allis v. Sheedy, 211 Ws. 2d 92, 96, 564 N W2d 708

(1997) (explaining that the goal of Suprene  Court Rul e

interpretation, like the goal of statutory interpretation, is to
give effect to the intent of the enacting body). Therefore, we
will apply the standards for statutory interpretation to this
case.

112 The purpose of statutory interpretation is to discern

the intent of the |egislature. See State ex rel. Jacobus v.

State, 208 Ws. 2d 39, 47-48, 559 N.W2d 900 (1997). To discern
that intent, we first consider the |anguage of the statute. | f
the | anguage of the statute clearly and unanbi guously sets forth
the legislative intent, we apply that intent to the case at hand
and do not | ook beyond the |egislative |anguage to ascertain its

meani ng. See Kelley Co., Inc. v. Mrquardt, 172 Ws. 2d 234,

247, 493 N.W2d 68 (1992); see also UFE Inc. v. LIRC, 201 Ws. 2d

274, 281-82, 548 N.W2d 57 (1996).

13 The Comm ssion did not determ ne whether § 3047(1)(a)
was plain or anbiguous. The circuit court held the legislative
rule to be plain and unanbi guous. The court of appeals agreed,
but interpreted the rule differently than did the circuit court.

The parties thenselves are inconsistent as to whether they

10



No. 96-0135

perceive § 3047(1)(a) to be clear and unanbi guous.® However, a
statute is not rendered anbiguous nerely because the parties
disagree as to its nmeaning. UFE, 201 Ws. 2d at 281-82. Nor is
a statute rendered ambiguous if courts differ as to its meaning.

See State v. More, 167 Ws. 2d 491, 497 n.6, 481 N.W2d 633

(1992). A statute is anbiguous when it is capable of being
understood in two or nore different senses by reasonably well -

i nformed persons. See Wagner Mobil, Inc. v. Cty of Mudison, 190

Ws. 2d 585, 592, 527 NNW2d 301 (1995). Only if it is anbiguous
do we look to its scope, history, context, subject matter, and

object to determne legislative intent. See Cynthia E. v. La

Crosse County Human Services Dep't, 172 Ws. 2d 218, 225, 493

N. W2d 56 (1992).

124 In this case we are asked to determ ne whether the
| egi sl ature intended, when it enacted this non-codified
transitional rule, to effectively insert the limtation that
federalized adjustnents be taken only for years in which the
taxpayer was subject to a Wsconsin franchise tax. The

Comm ssion and the court of appeals read the transitional rule to

12 For exanple, Lincoln argues that the transition

mechanism is renmedial, and thus should be liberally construed.
Petitioner’s brief at 15. W do not invoke rules of statutory
construction, however, unless we first determne that a statute
i s anbi guous. See Departnment of Revenue v. Bail ey-Bohrman Stee
Corp., 93 Ws. 2d 602, 607, 287 N W2d 715 (1980). At oral
argunent, the DOR acknowl edged that 8§ 3047(1)(a) is plain on its
face, and urged us to adopt the interpretation given by the court
of appeals. Then, despite concedi ng the unanbi guous | anguage of
the statute, the DOR al so invokes rules of statutory construction
by wurging us to conclude that § 3047 provides for a tax
deduction, and thus should be strictly construed against the
t axpayer. Respondent's brief at 10.

11
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l[imt adjustments to reserves accunulated since 1962, when
Li ncoln becane subject to the Wsconsin franchise tax. The
circuit court read the rule as applying wthout such Iimtation.

15 The DOR urges us to accord great weight deference to
the Comm ssion's interpretation of the transitional rule, because
t he Comm ssion has abundant experience dealing with conplex tax
| aws, and because it has "specialized know edge and techni cal
expertise necessary to interpret statutes which are designed to
mat ch incone to expenses or deductions in order to avoid double
deductions or double inclusions of incone," which, according to
DOR, is the clear intent behind 8 3047(1)(a). Respondent’s brief
at 8. Lincoln replies that we should not accord any weight to
the Comm ssion's interpretation, because the Comm ssion has not
interpreted this particular section before. Petitioner’s brief
at 11-12.

116 For a nore fundanental reason, we wll accord no
deference to the Conmssion's interpretation of § 3047(1)(a).
"[Aldm nistrative interpretation is only of significance where
there is an anbiguity in the statute. It cannot overcone the
plain wording of a statute where there is no anbiguity.”

Nati onal Anusenment Co. v. Ws. Dep't of Revenue, 41 Ws. 2d 261,

274, 163 N.W2d 625 (1969)(citation omtted). "The plain neaning
of a statute takes precedence over all extrinsic sources and
rules of construction, including agency interpretations

[El]ven if an agency interpretation is accorded the highest |evel
of deference by a court, great weight, it will not be upheld if

the interpretation directly contravenes the clear neaning of the

12
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statute.” UFE, 201 Ws. 2d at 282 n.2. Also see, Carrion Corp

v. Ws. Dep't of Revenue, 179 Ws. 2d 254, 265-66 n.3, 507 N W2d

356 (Ct. App. 1993). Because we conclude that the transitiona
rule is clear and unanbi guous, we will not give any deference to
the Comm ssion's interpretation of 8 3047(1)(a) which directly
contravenes that clear neaning.

[T,

17 Lincoln's position can be summarized as follows.
Lincoln characterizes the transition nmechanism as a renedy for
the effects of Wsconsin's corporate federalization. Because
8§ 3047 is a renedial provision, according to Lincoln, it should
be construed broadly and in a manner designed to elimnate
distortions that would otherwise occur as a consequence of
federalization. Lincoln described those potential distortions in
its brief to the circuit court as either an unjustified increase
in a taxpayer's taxes, or an unjustified decrease in those taxes,
to the extent those changes were caused solely by the 1987
federalization of the Wsconsin incone tax system

18 The DOR contends that the | egislature never intended to
remedy differences between federal and state bad debt reserves
for the years before Lincoln was subject to a Wsconsin franchise
tax, because there was no Wsconsin bad debt reserve prior to
1962. Specifically, the DOR refers to the rule's |anguage,
particularly the legislature's use of the term "omssion," to
assert that Lincoln's pre-1962 bad debt reserve difference could
not have been omtted as a result of the Act, because such a

difference did not exist.

13
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119 Wiile this case arises in the context of equalizing a
particul ar deduction for a savings bank, the deduction for bad
debt reserves, 8 3047(1)(a) itself is a broad transitional
mechani sm applicable to all Wsconsin corporations, as an
attenpt to avoid problens of double inclusion, or omssion, of
any item of inconme, |oss or deduction, with |limted exceptions
for depreciation and anortization, arising because of the
enact nent of 1987 Ws. Act 27. On its face, the section contains
no limtation as to the amount of an item of incone, |oss, or
deduction, nor as to the date of origination of an item of
income, |loss, or deduction. The transitional rule includes only
the already noted exceptions for depreciation and anortization
and specifies the timng for adding or subtracting the anounts
necessary to achi eve equali zation.

20 Further, conpliance with 1987 Ws. Act 27, 8 1268k, is
mandat ory. Because of the inposition of federalization
corporations like Lincoln were required to adjust their bad debt
reserves maintained for Wsconsin tax purposes, so that they
equalled the bad debt reserves maintained for federal tax
purposes. |If a problemof om ssion, for exanple, arose fromthat
adj ust nment to reserves, under 8§ 3047(1)(a) the affected
corporation was entitled to take the otherwi se omtted deduction.

122 A pl ai n r eadi ng of 8 3047(1)(a), therefore
denonstrates that 1987 Ws. Act 27 forced Lincoln to add to its
bad debt reserve nmaintained for Wsconsin tax purposes. The Act
focused on equalizing the corporate taxable inconme reported for

W sconsin purposes with that reported for federal purposes.

14
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Section 3047 did not consider what prior taxable events or
accounting nethods generated the differences existing at the tine
federalization went into effect. Therefore, the DOR s argunent
that Lincoln maintained $309, 743 of bad debt reserves before it
had taxable inconme for Wsconsin purposes, is beside the point.
Section 3047(1)(a) inposes no condition or prerequisite as to why
differences in reserves or other items of incone, |oss, or
deduction existed at the tinme of federalization. The section
sinply states that if such a difference exists, because of this
act, the corporation may take steps over a five-year period to
equal i ze the anobunts, and thereby elimnate those differences.
22 The <circuit court found the plain |anguage of the

transitional rule to convey the intent of the |egislature:

As | read the section, the Petitioner is required to
subtract fromincone, ". . . any item of incone, |oss
or deduction . . ." | find no anbiguity in the section

as a whole and particularly no anbiguity in giving to
the words "required" and "any" their plain nmeaning as
they are synonynous with "mandated" or "directed" and
"every item or "all itenms" within the context of the
section . . . | find absolutely no |anguage in the
section even renotely suggesting that the federal basis
is to be altered under any set of circunstances, which
the Comm ssion's decision clearly requires.

Mem Decision at 3-4, Petitioner's App. at 114-115.

23 The DOR argues that 8 3047(1)(a) should be read to
effectively include the l[imtation, "only for years in which a
taxpayer was subject to a Wsconsin franchise tax." Certainly,
ot her corporations to which 8 3047(1)(a) applies were subject to
Wsconsin franchise tax before 1962. But to read in the

l[imtation the DOR proposes wuld frustrate the express

15
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| egi sl ative goal of equalizing the differences between itens of
i ncone, |oss, or deduction for Wsconsin and federal corporate
inconme tax liability. To judicially insert such a limtation
woul d inpermssibly rewite an already plain |egislative rule.

24 Counsel for Lincoln pointed out in oral argunent that
the nethod of taxing bad debt reserves for savings and loans is
distinct, and does not apply to all corporations, or even to all
institutions with reserves. This distinct feature, however, does
not receive special treatnent under the broad |anguage of
8§ 3047(1)(a) as the section applies to all W sconsin
corporations, regardless of type and regardless of the date on
whi ch they becane subject to Wsconsin incone tax | aw.

25 Lincoln also argues that sonme event, such as a change
in its organizational status, may occur at some tine in the
future. If Lincoln is not permtted to equalize its entire
federal bad debt reserve to its Wsconsin bad debt reserve, it
may |ose certain tax deductions in the course of a federal
reserve "recapture." This result, according to Lincoln, would be
contrary to the intent of the legislature when it enacted
8§ 3047(1)(a). The DOR characterizes this argunment by Lincoln as
a hypothetical, designed to create a windfall for the taxpayer
and therefore not a sufficient basis on which to interpret the
transitional rule in Lincoln's favor. The circuit court did not
address Lincoln's prospective application argunents, and the
court of appeals specifically declined to consider them See

Li ncol n Savi ngs Bank, 207 Ws. 2d at 367 n.7. Because we decide

this case based on a plain reading of the transitional rule, we

16
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I i kewi se need not hypothesize as to Lincoln's future business
deci sions and resulting tax treatnent.

126 We do recognize, however, that recapture of incone
formerly held as a reserve is a prospect faced by many
corporations when, for exanple, they change their organizational
status or their nethod of accounting. Approaches to, and the
effect of, recapture are featured in many articles, and have been
the subject of congressional attention. See, e.g., Thonas P.

Vartanian, et al., Tearing Down the Tax Wall Between Banks and

Thrift Institutions, 14 No. 20 Banking Pol'y Rep. 1, *16 (Cct.

16, 1995):

Under the proposed incone tax regul ations, every
thrift would be required to recapture prior Section 593
benefits wupon conversion to a bank charter. The
converted thrifts would face the choice of one of the
bad debt reserve deductions available to banks and a
reported total tax bill of between $2 billion and $3
billion over the six-year recapture period.

When coupled with the additional charges for
deposit insurance that proposed legislation would |evy
on thrifts, the current recapture rules could cause
severe fiscal problenms for the savings industry. The
$6 billion or so needed to fully capitalize the SAF
represents about one year's net earnings for the thrift
i ndustry.

Addi ng these Section 593 recapture costs to the
anounts that the savings industry already has paid to

strengthen the SAIF - an 85 basis point special
assessnent, higher premuns and interest on so-called
FI CO bonds - would cause healthy thrifts to suffer a

severe conpetitive disadvantage in the first year or
two under the new system

See also, HR Conf. Rep. No. 104-737, at 342-43 (1996),
reprinted in 1996 U S. C C A N 1834-35, discussing effect of

conference agreenent provisions of the Small Business Job

17
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Protection Act, Pub. L. 104-188, on treatnent of recapture of bad

debt reserves:

[A] thrift institution that is treated as a |arge bank
generally is required to recapture its post-1987
additions to its bad debt reserves, whether such
additions are nmnmade pursuant to the percentage of
taxabl e inconme nethod or the experience nethod. The
timng of this recapture may be delayed for a one- or
two-year period to the extent the residential |oan
requi renent descri bed bel ow appli es.

The bal ance of the pre-1988 reserves is subject to the
provisions of section 593(e), as nodified by the
conference agreenment (requiring recapture in the case
of certain excess distributions to, and redenptions of,
shar ehol ders) . Thus, section 593(e) will apply to an
institution regardless of whether the institution
becomes a commerci al bank or remains a thrift

institution. In addition, the bal ances of the pre-1988
reserve and the supplenmental reserve wll be treated as
tax attributes to which section 381 applies. The

conferees expect that Treasury regulations wll provide

rules for the application of section 593(e) in the case

of mer ger s, acqui sitions, spi n-of fs, and ot her

reorgani zations of thrift and other institutions.

27 The record does not indicate that Lincoln changed its
status or undertook recapture calculations for the years for
which it is subject to the assessnment of additional franchise
taxes and interest at issue here. But our plain reading of the
transitional rule, which allows corporations to avoid a double
inclusion or omssion of any item of incone, |oss, or deduction
which would occur as a result of this federalization act, is
consistent with a legislative intent to avoid such double
inclusions or omssions when the corporation is subject to a
recapture of reserves. \Wether a Wsconsin corporation would be

subject to recapture reserves in 1987 or in 1997, if a double

inclusion or omssion of any item of inconme, |oss or deduction

18
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occurs as a result of 1987 Ws. Act 27, the corporation is
entitled, and is required, to apply the transition nechani sm of
8 3047(1)(a).

28 In conclusion, the plain |anguage of the rule gives
effect to the intent of the legislature. That intent was to
create a nmechani smwhereby all corporations subject to incone tax
in Wsconsin at the tinme of enactnent, could equalize their itens
of income, loss, or deduction as maintained for federal tax
purposes, wWth those itens as nmaintained for Wsconsin incone tax
pur poses. For sone corporate taxpayers, the legislature
recogni zed that equalization would involve substantial sunms, so
8 3047(1)(a) permtted those corporations a transition period in
order to acclimate to the changes wought by federalization. For
t hose corporations, equalization could be acconplished over five
years. The Comm ssion's interpretation of the transitional
mechani sm which effectively read in a limtation on which
deductions® could be equalized, contravenes the intent of the
| egislature as evidenced by the plain wording of the rule. e

t herefore cannot sustain the Conmmi ssion's interpretation.

By the Court.3%The decision of the court of appeals is

rever sed

13 We nean deductions other than those for depreciation and

anortization already excepted by 8§ 3047(1)(a).
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129 SHI RLEY S. ABRAHAMSON, CHI EF JUSTICE (concurring). |
join the court in its mandate. | wite separately to express ny
di sagreenent with the majority opinion's reliance on the plain
meani ng canon to interpret 1987 Ws. Act 27, 8§ 3047(1)(a).

130 The mgjority begins and ends its analysis of
8 3047(1)(a) by relying on the plain nmeaning maxim of statutory
interpretation: \Wen statutory |anguage is clear on its face, a
court's sole function is to apply the statute according to its
pl ai n meani ng.

131 | agree with the mgjority that the primary source of
statutory interpretation is the |anguage of the statute. "The
task of resolving the dispute over the meaning of [a statute]
begi ns where all such inquiries nust begin: wth the |anguage of

the statute itself.™" United States v. Ron Pair Enters., Inc.,

489 U. S. 235, 241 (1989)(citing Landreth Tinber Co. v. Landreth,

471 U.S. 681, 685 (1985)).%"

132 The majority opinion concludes that the | anguage of the
statute is clear on its face, using a rule of construction often
repeated in prior cases: "A statute is anbiguous when it is
capabl e of being understood in two or nore different senses by

reasonably well-infornmed persons” but is not rendered amnbi guous

Y1 also agree with the mjority that the purpose of

statutory interpretation is to ascertain the intent of the
| egi sl ature.
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"if courts differ as to its neaning." Mijority op. at 11.%
This rule of construction, if taken at face value, neans that a
court need not consider judges and courts as reasonably well -
informed persons. If judges and <courts were considered
reasonably well-inforned persons, then wunder this rule of
construction when they differ about a law s neaning, the |aw
woul d be consi dered anbi guous.

133 This rule of construction cannot be taken at face val ue
or treated seriously. The rule is just a nmeans to enable a court
to ignore another court's or judge's interpretation of a statute
and to then set forth its interpretation wthout explanation.
Declaring that a statute has a plain nmeaning and then stating
what the plain neaning is avoids any discussion of how the
statute should be interpreted.

134 For many years | have thought this rule¥%nanely that
just because judges differ about the neaning of a statute, the
statute i s not anbiguous¥to be plainly foolish. | conclude that
when courts or judges disagree about the interpretation of a |aw,
the law is, by definition, capable of being understood in two or

nmore different senses by reasonably well-infornmed persons even

> The majority opinion also states that "a statute is not
rendered anbi guous nerely because the parties disagree as to its
meani ng. " Majority op. at 11. When parties disagree, | would
adopt the approach urged by Professor Hurst: "If on its face the
text supports the position of one contestant, due regard to the
text suggests that a substantial burden of persuasion should rest
on the opponent to prove that the statute had a different
meani ng. " J. Wllard Hurst, The Legislative Branch and the
Suprene Court, 5 U Ark. L.J. 487, 789 (1982). See also J.
Willard Hurst, Dealing Wth Statutes 49-50 (1982).
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t hough one interpretation mght on careful analysis seem nore
suitable to this court.

135 Section 3047(1)(a) does not explicitly govern bad debt
reserve of a savings and | oan association, the issue presented in
this case. The Tax Appeals Comm ssion, the circuit court and the
court of appeal s%all inpartial, well-informed adjudicative
bodi es%di sagreed over the meaning of 8§ 3047(1)(a) with respect
to the bad debt reserve in question. The Tax Appeals Conmm ssion
and court of appeals interpreted 8 3047(1)(a) against Lincoln
Savi ngs. The circuit court interpreted 8 3047(1)(a) in Lincoln
Savings's favor. Both the circuit court and the court of appeals
declared § 3047(1)(a) to be plain and unanbi guous but disagreed
over what the plain nmeaning of 8§ 3047 (1)(a) is.

136 In mnmy view this case cannot be resolved through
reliance on the plain neaning rule alone, as the majority opinion
suggests. | would instead decide this case by determ ning which
interpretation of 8§ 3047(1)(a) nost clearly achieves the
| egi sl ative goal of changing fromWsconsin's old tax systemto a

federal i zed tax regine.'®

® Extrinsic matters such as the statute’'s context, subject
matter, legislative history and the object to be acconplished
assist in ascertaining legislative intent. This court has
recogni zed that "'[i]t would be anomalous to close our mnds to
persuasi ve evidence of intention [of the legislature] on the
ground that reasonable nmen could not differ as to the neaning of

the words. . . . The neaning to be ascribed . . . can only be
derived from a considered weighing of every relevant aid to
construction.'" State v. Hervey, 113 Ws. 2d 634, 641 n.9, 335

N. W2d 607 (1983) (quoting United States v. Dickerson, 310 U S
554, 562 (1940)).
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137 Prior to 1962 Lincoln Savings was subject to federa
but not Wsconsin incone tax. Between 1962 and 1987 both
Wsconsin and federal tax law permtted savings and | oans
associ ations to set aside reserves to cover bad debts and to take
deductions for bad debts. Each tax system used different
calculations for the deductions, and the Wsconsin tax |aw was
|l ess favorable to taxpayers than the federal tax law in
cal cul ating the deducti ons.

138 The 1987 Wsconsin federalization act required
W sconsin taxpayers to conpute their taxable incone based on
federal tax law rather than Wsconsin tax |[|aw The state
| egi sl ature recognized that under federalization sone taxpayers
m ght |ose deductions while others would escape taxation on
i ncone. Thus in 1987 the legislature enacted 8§ 3047(1)(a), a
transition rule to provide for adjustnents over a five-year
period. It is against this backdrop that this court nust anal yze
the parties' interpretations of § 3047(1)(a).

139 Each party's interpretation focuses on different
| anguage of § 3047(1)(a).

40 One interpretation of 8 3047(1)(a) is that it applies
to any double inclusion or omssion of inconme or deduction
arising "because of this act," that is, because of the 1987
federalization act. Under this interpretation 8§ 3047(1)(a) is
directed at renedying post-1986 tax distortions caused by the
1987 federalization act . Li ncol n Savi ngs ur ges this

interpretation by arguing that an adjustnent in its bad debt
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reserve is required to elimnate post-1986 distortions caused by
federalization

141 Anot her interpretation  of 8§ 3047(1)(a) is that
taxpayers are required to subtract from incone any item of
income, loss or deduction "in order to avoid the double
i nclusion, or omssion, of any itemof incone, |oss or deduction”
(emphasi s added). Under this reasoning Lincoln Savings's pre-
1962 federal deductions were not omtted for Wsconsin tax
pur poses because Lincoln Savings was not subject to Wsconsin
income tax before 1962. Under this view of 8 3047(1)(a) Lincoln
Savi ngs cannot recoup the pre-1962 Wsconsin tax deducti ons.

142 Wiile both interpretations of 8§ 3047(1) (a) are
reasonable, | conclude that Lincoln Savings's interpretation of
8§ 3047(1)(a) is nore consistent with the state l|egislature's
ultimate goals of federalization of Wsconsin corporate taxes and
aneliorating the inpact of changing to the post-1986 system of
conputing Wsconsin taxable incone. I would therefore adopt
Li ncoln Savings's interpretation of 8 3047(1)(a).

143 For the foregoing reasons | join the court's mandate
and wite separately.

44 |1 am authorized to state that Justice WIlliam A
Bablitch, Justice Ann Wal sh Bradl ey and Justice N. Patrick Crooks

join this opinion.



